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EMERGENCY GOVERNMENT IN ROME AND ATHENS 



By Robert J. Bonner 
The University of Chicago 



All modern governments have the right in one form or an- 
other to substitute martial law for the ordinary civil procedure 
in cases of emergency. The constitution of the Uuited States 
grants the right by implication as follows : "The privileges of 
the writ of Habeas Corpus shall not be suspended unless when 
in cases of rebellion or invasion the public safety may require it." 
In continental Europe the same result is obtained by the suspen- 
sion of constitutional guarantees or the proclamation of a state 
of siege. There is no other provision for emergencies in the con- 
stitution of the United States, but emergencies give full effect to 
certain powers vested in the executive which in the hands of a 
vigorous president are extremely effective in co-ordinating the 
national effort in war. 

In the matter of providing for emergencies the government of 
Ancient Rome was unique. The constitution adopted by the 
Romans after the expulsion of the kings seems to us, accustomed 
as we are to a written instrument, strictly interpreted by the 
supreme court as occasion requires, a curious and unworkable 
system. It is a puzzling combination of checks and balances. 
One consul is arrayed against the other, and both are arrayed 
against the senate, while the tribunes of the people were em- 
powered to veto the proposals of any official in the interests of 
the plebeians. Again in the matter of legislation the respective 
roles of senate and popular assemblies are ill-defined. No doubt 
the fathers of the republic purposely distributed the functions of 
government in order to prevent the possibility of the establish- 
ment of a tyranny. But both the temper of the people and the 
constant political struggles that characterized the history of the 
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republic tended to accentuate, and add to, the original provisions. 
However, the average Roman had a lively sense of realities and 
was ever ready to compromise so that in practice the constitution 
was a fairly workable instrument in normal times ; but in times of 
stress and emergency due to external wars or internal dissen- 
sions it was deemed advisable to vest the executive power in the 
hands of a single officer called a dictator. He was a sort of super 
consul entrusted for six months with the power of both consuls, 
though it is quite in accord with Roman political habits to retain 
the consuls during the incumbency of the dictator. The advan- 
tage of this plan was that on the termination of the dictatorship 
the consuls automatically resumed executive control. The actual 
nomination of a dictator was made by a consul. The procedure 
followed was almost a religious ritual. In theory the power of 
appointment lay with the consuls. And the appointment could 
not be vetoed either by a consul or a tribune. But as the power 
of the senate increased it claimed and exercised the right to pass 
on the advisability of appointing a dictator and to name the can- 
didate. As a rule the consul followed the senate's direction, 
but cases are recorded in which the consuls disregarded the will 
of the senate with impunity. There are also instances where one 
of the popular assemblies authorized the appointment. This was 
virtually an election. 

The explanation of these variations in practice is partly poli- 
tical and partly psychological. It was characteristic of the 
Roman to respect tradition and precedent. And so if a consul 
appointed a dictator in the usual formal manner, the situation was 
accepted whether the action was taken with or without the senate 
or even in opposition to it. Furthermore there was no means 
of nullifying or reversing the consul's action. The intervention 
of a comitia in authorizing the appointment belongs to the period 
when the authority of the senate was being vigorously contested 
by the lower classes. They even went so far as to confer on 
Minucius, master of horse, powers equal to those of Fabius 
Maximus the dictator. These vagaries are very perplexing to 
the modern investigator accustomed to written constitutions and 
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binding precedents; they refuse to be reduced to constitutional 
formulas. The Roman respected precedent but he was ever ready 
to accept a fait accompli particularly when there was no means 
of reversing the action short of force. And he was loth to resort 
to force, the more so because as was natural the dictator was 
appointed by the strongest element in the state. 

The dictator was freed from all constitutional restraints. He 
had no colleague with a par imperium. Neither could the tri- 
bunes veto his measures. He was practically free from interfer- 
ence by the senate and could not be called to account for his official 
acts on the expiration of his term. There was no appeal from his 
decisions. He was not regarded as a magistrate within the mean- 
ing of the Lex Valeria Horatia de provocatione which provided, 
ne quis ullum magistratum sine provocatione crearet. Strictly 
speaking the appointment of a dictator was not a creatio but a 
dictio except when in later times he was practically elected by a 
comitia on occasion. He was attended by 24 lictors and the 
fasces contained the axes even within the city. In financial 
matters alone he was dependent upon the senate. Outside of 
Italy he could not exercise his authority. The limitation of the 
office to a term of six months is due to its military character. 
Ancient campaigns were not continued throughout the winter 
months. 

The last dictator was appointed in 202 B. C. But long before 
this date considerable opposition from the popular party had 
developed. The office was looked upon with some suspicion ; in 
the hand of the conservative senate it might easily be used to 
suppress liberty. The interference of the comitia in the appoint- 
ment was an attempt to control it in the interests of the popular 
party, or at least to render it politically innocuous. The freedom 
from appeal and the tribune's veto were naturally distasteful to 
the democracy. In 300 the right of appeal was gained, and 
towards the close of the second century the right of the tribunes 
to interpose a veto was established. As Rome extended her sway 
over the peninsula and there was no longer any likelihood of a 
dangerous attack on the city there was no necessity for a military 
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dictator. Furtheremore these reforms rendered the dictatorship 
useless as a political weapon against the rising democracy. Con- 
sequently it was quietly abandoned but not abolished. This is 
quite in accord with the regular practice of the conservative 
Romans. And so it frequently happened that ancient usages 
and institutions were revived long after they had been forgottten. 
The struggles of the revolutionary period created emergencies 
which the conservative party sought to meet by means of the 
senatus consultum ultimum, a substitute for the dictatorship. 
The origin of the practice is a matter of dispute owing to tenden- 
cy of Roman historians to project back practices of a later period. 
It may very well have happened that the senate in early times 
sought to strengthen the hands of a consul in an emergency by 
directing him to take vigorous measures. But the effect of such 
action was moral not legal. Besides if the emergency was serious 
there was the dictatorship available. But by the time of the Grac- 
chi the dictatorship was so curtailed as to be useless. Accordingly 
the senate sought to secure the same result by conferring extra- 
ordinary powers on the consuls, by means of the so called ultimate 
decree enabling them to inflict the death penalty without allowing 
an appeal to the people. Here we have a conflict between a 
senatus consultum and a lex, a conflict which like many others 
would have been easily settled by a supreme court. The next best 
thing was to arraign a consul for murder. The consul Opimius 
was tried and acquitted. It is not known what the consul's de- 
fense was. Such a trial with us would have raised the consti- 
tutional point and involved an appeal to the supreme court. At 
best the trial was a test of political strength and settled nothing. 
But for the present the popular party was powerless and the 
senate continued to use the ultimate decree rather frequently. 
Cicero ineffectually tried to strengthen the senatus consultum 
ultimum by having the followers of Catiline brought before the 
senate. With the instinct of a lawyer Cicero reproduces the pro- 
cedure of a regular court. The decision of the senate is treated 
as a verdict and executed by the executive. But it is a mistake 
to suppose that Cicero is trying to inject into the Roman consti- 
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tution a new principle viz, the right of the senate to act as a court 
of criminal jurisdiction. What he is really trying to do is to 
escape the Lex Sempronia de provocatione by claiming with a 
showy list of precedents which would not stand careful examina- 
tion that the accused conspirators were hostes and had forfeited 
the right to appeal to Lex Sempronia. But if that were so they 
had no legal rights at all and Cicero might properly on his new 
theory have proceeded to inflict punishment without the further 
intervention of the senate. Cicero, however, was a timid person 
and he preferred to have the backing of public opinion in his 
enterprise. So he brought the matter before the senate as the 
best available publicity medium. The public might have been 
prepared for this view by the fact that the senate had before 
passing the ultimate decree voted that the conspirators had acted 
contra rem publicam. Even in the senate Cicero encountered 
opposition. Caesar objects to the novum consilium which how- 
ever justifiable it was in the present case might at other times and 
in the hands of other consuls become a dangerous precedent. 
Omnia mala exempla ex rebus bonis orta sunt. Five years later 
Clodius tribune of the plebs secured the enactment of a law that 
interdicted from fire and water any one who had put to death a 
citizen without trial by the people. A second law outlawed 
Cicero. Nothing more is heard of the theory that citizens 
could be dealt with as hostes. 

Internal emergencies of a serious nature were sometimes dealt 
with by the proclamation of a tumultus. The city was then oc- 
cupied by troops. It is analogous to the declaration of a state 
of seige in German practice. A tumultus could be declared by a 
consul under the ultimate decree. Or the senate could itself 
take action even without the ultimate decree. 

Nearly twenty years before the consulship of Cicero the dicta- 
torship .which had lapsed into desuetude was revived in name at 
least by Sulla. "For a period of nearly ten years Rome and Italy 
had been distracted by civil wars. Constitutional government 
whether by senate or assembly had been in abeyance while the 
opposing parties fought out their quarrels with the sword." 
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( Pelham) . It was a dictatura legibus scribendis et reipublicae con- 
stituendae. He was given absolute power of life and death over 
Roman citizens and his previous acts were ratified. He was 
appointed by an interrex and his tenure was not limited. At the 
end of three years he resigned. His office bears little resem- 
blance to the constitutional dictatorship; it resembles rather the 
decemvirate. In the early struggles between the patricians and 
the plebs imminent civil war was averted by the appointment of 
a commission of ten legibus scribendis. Like Sulla it was em- 
powered to govern the state as well as to draw up a code. 

The new dictatorship emerged again when Caesar adopted it as 
the means best suited to enable him to control the government. 
Both Sulla and Caesar exercised powers comparable only to the 
kingship or a Greek tyrannis. Caesar's dictatorship is not an 
emergency expedient but the foundation stone of an empire 
camouflaged with a republican name. After Caesar's death this 
extra constitutional type of dictatorship was abolished. As the 
republic had passed there was no need to abolish the original 
dictatorship. 

Another interesting type of emergency commission is the tri- 
umvirate. It recalls the decemvirate but its purpose was different. 
The first triumvirate was a mere gentlemen's agreement between 
political bosses who proceeded at once to try to eliminate each 
other. But the second triumvirate was a legal creation, analo- 
gous to the dictatorship of Caesar. Lepidus, Antony and Octavius 
were appointed for five years. At the end of that period their 
office was renewed. They exercised the right to name the magis- 
trates, to punish without an appeal and to manage the state lands. 
It was virtually a dictatorship in commission. 

The Roman system thus presents two distinct ways of dealing 
with a critical public situation. On the one hand there was pro- 
vision for an extraordinary magistrate appointed for a limited 
time to deal with an emergency. For this purpose he was freed 
from the normal constitutional checks that limited the power 
of the regular officials. When a jealous democracy succeeded in 
reducing the power of the dictator to little more than that of the 
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consul the conservative party abandoned the dictatorship and 
sought to confer extraordinary powers on the consuls. In effect 
they became dictators by virtue of the senatus consultum ultimum. 
On the other hand it was always possible to elect a special com- 
mission of one or more men to perform a certain task. The pro- 
per performance of the task might require that the commission 
should have control of the government. Such a commission was 
to decemvirate. Both types are combined in Sulla. 

In name he was a dictator but in fact he was a committee of one 
to revise the laws and the constitution with control of the machin- 
ery of government. Caesar's dictatorship is of a similar character 
except that it is frankly a means of putting the control of the 
government in the hands of one man without a time limit or the 
excuse of a specific task to be performed. The second trium- 
virate is a tripartite Caesarian dictatorship. It is the Caesarian 
type we have in mind when we speak of a dictator today. 

Throughout Greece in the seventh century the aristocratic 
governments yielding to strong democratic pressure very general- 
ly consented to the selection of a strong man of pronounced 
liberal tendencies to reduce laws to writing and to reform the 
constitution in the interests of democracy. The commission fre- 
quently empowered the reformer to administer the government 
for a limited period. Such men are Draco who as extraordi- 
nary legislator gave Athens a code, and Solon, who as archon was 
charged with the task of reforming the constitution, and Pittacus 
who was given supreme power in Mytilene for ten years to enable 
him to restore civil peace and orderly government. These and 
others of the period are like the Roman decemvirs who later gave 
Rome the laws of the twelve tables based we are told on the work 
of their predecessors in Greece. As a result of the labors of these 
commissioners democracy was firmly established in many Greek 
cities. In the others aristocracy triumphed or a popular leader 
betraying the trust reposed in him made himself tyrant. Greek 
politics differ from Roman in one very important particular. 
There was no place in a Greek city for a constitutional opposition. 
When one party was in power the other was in exile plotting to 
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return to power by treachery or by violence. Thus there was "a 
perpetual oscillation between democracy and oligarchy, a con- 
stant series of revolutions often violent and bloody." In Rome 
on the contrary the struggle between patricians and plebs was as a 
rule settled by a succession of compromises resulting in full 
plebian participation in the government. But the social conditions 
of a later period precipitated a struggle that did not admit finally 
of compromise. 

The Gracchi, who were the earlier leaders of the democracy, 
were steeped in Greek political philosophy, and acted on the theory 
that political sovereignty rested with the people. They were in 
no mood for compromise. The solution was revolution. 

In Athens there was no provision in the constitution for deal- 
ing with emergencies such as the Roman tumultus or the modem 
martial law. The Athenian demos was supreme. The regular 
magistrates were without any real power. Only the generals 
elected annually possessed independent discretionary power. It 
was always possible to confer on a successful and trusted leader 
such powers as the situations seemed to demand. And so at 
different periods we find men like Themistocles, Pericles, and 
Alcibiades occupying a position analogous to that of a Roman 
dictator. But the real source of their power was due not so much 
to any specific enactments as to their supposed ability to cope with 
the particularly difficult situation. In regard to Pericles, Thucy- 
dides observes : "In this way Athens though in name a democra- 
cy was in fact ruled by her greatest citizen." The Athenians, if 
we may trust the comedians, were extremely nervous about the 
danger of tyranny. But they seem to have been amply safe- 
guarded. Not only was there a specific law against tyranny but 
the fact that each general had to submit to an audit at the end of 
his year of office gave the people a control that could be evaded 
only by force. And a citizen army was not likely to provide the 
ambitious general with the requisite force. After the disastrous 
Sicilian expedition when Athens was attacked by practically all 
Greece she did not trust her fortunes to a military dictator but 
chose a committee of ten of the elder statesmen, the Probouloi, to 
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take measures for the public safety. They did not displace the 
regular machinery of government. Their chief duty was to pro- 
cure funds and co-ordinate the national effort. No measure 
could be laid before the people without their assent. One is 
irresistibly reminded of the European war cabinets. But the 
commission of the Probouloi served an ulterior political purpose. 
Two years later it was voted in the assembly to increase this 
body by the addition of twenty and empower it to act as a con- 
stitutional commission to make appropriate recommendations re- 
garding a change in the form of government. Its report 
cleared the way for the oligarchic revolution of 411. This com- 
mission called (myypa</>ets had no part in the government. But 
the commission known as the Thirty selected to instal an oli- 
garchic constitution at the end of the Pelopennesian war was 
given full control of the city like the Roman decemviri and some 
of the earlier lawgivers. The Thirty constantly deferred their 
report and finally continued to govern the city frankly as an 
oligarchic tyranny. The experience of democracy with the Pro- 
bouloi and the Thirty discredited utterly the practice of delegat- 
ing authority to a body which by a coup d'etat might use its 
power to engineer a revolution. 



